PAGE  
Re: Communication ACCC/C/2010/50 – written statement

19/19

MINISTRY OF THE ENVIRONMENT

In Prague, on

WRITTEN STATEMENT

in respect of

Communication ACCC/C/2010/50

concerned with alleged failure of the Czech Republic in implementation of Article 6 (3) and (8) and Article 9 (2), (3) and (4) of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (the “Convention”)

The Ministry of the Environment as the co-ordinating body for the implementation of the Convention in the Czech Republic hereby submits the following written statement in respect of the aforementioned matter.

1. Relevant provisions of the Convention

1 As regards the relevant provisions of the Convention, we fully refer to the text submitted by the communicant. 

2. Introduction

2
As a preliminary remark, the Czech Republic would like to point out several important circumstances.

3
First, as correctly stated by the communicant, the Czech Republic ratified the Convention, which was adopted in 1998 (and which entered into force on 30 October 2001), six years after its signature. It has been in effect since 4 October 2004. The Convention is implemented through national laws. According to the prevailing interpretation maintained by Czech courts of law (including the Supreme Administrative Court), the individual provisions of the Convention are not directly applicable. 

4
It is indisputable that proper fulfilment of the obligations following from the Convention turns not only on the activities of bodies of the executive branch, but also on the activities of the individual components of the judiciary. An extraordinary role is played by the Supreme Administrative Court as the supreme judicial authority in matters falling to the jurisdiction of courts in administrative justice. Within administrative justice, the regional courts and the Supreme Administrative Court afford protection to the public rights of private individuals and legal entities (natural and legal persons). The constitutional tradition of the Czech Republic has established an imperative according to which illegitimate interventions by the executive branch in the judicial branch
 contravene the principles of the division of powers and the independence of justice
. This principle must be borne in mind in assessing the “correctness” of interpretation of the relevant provisions by the national courts. 

3. Statement of the Czech Republic on the objections submitted by the communicant

3.1.  Incompatibility of the Czech legislation governing decision-making pursuant to Act No. 183/2006 Coll., on land use planning and the rules of building procedure (the “Building Act”)
(objection of the communicant set out in par. 22 to 31)

5
Pursuant to (Art. 2) of the Convention, the public concerned is deemed to be the public affected or likely to be affected by, or having an interest in, environmental decision-making procedures; in respect of environmental non-governmental organisations (NGOs), their interest in decision-making is presumed. Consequently, the rights stipulated in Art. 6 of the Convention cannot be exercised by any individual member of the general public, but rather only by the public affected or likely to be affected by, or having an interest in, the environmental decision-making
. 

6
It is true that the Czech legislation does not explicitly define the term “public concerned”. However, overall, as will be described below in par. 7 to 11, it meets the requirements of Art. 6 of the Convention as it adequately provides for participation of both individual stakeholders and environmental NGOs in decision-making on specific activities. Especially in relation to NGOs, the national laws are very generous.  

7
The general regulation of participation in administrative proceedings is embodied in Section 27 of Act No. 500/2004 Coll., the Code of Administrative Procedure, as amended (hereinafter the “Code of Administrative Procedure”). The person who lodged an application in the given matter is a party to the proceedings or, if proceedings were initiated ex officio, the parties are those whose rights or obligations are to be established, changed or cancelled by the ensuing decision or in respect of whom the ensuing decision is to declare that they have or have not a right or obligation, or those who claim so until the contrary is proven. Furthermore, the Code stipulates that the parties also include other persons whose rights or obligations could be directly affected by the ensuing decision. A certain person is also a party if so stipulated by a special law (Section 27 (3) of the Code of Administrative Procedure). This provision plays a fundamental role from the viewpoint of NGOs, which become parties to proceedings precisely and primarily on the basis of special laws (e.g. on the basis of Section 70 of the Nature Conservation and Landscape Protection Act). 
8
In proceedings pursuant to the Building Act (planning and construction procedures often correspond to the definition of “environmental decision-making”), the conditions for participation are stipulated exclusively pursuant to the said Act, while the general legal regulation of participation in proceedings (Section 27 of the Code of Administrative Procedure) is not applicable. The parties thus include, inter alia, persons whose ownership rights or some other rights in rem to neighbouring structures or neighbouring land and structures thereon are likely to be directly affected and also persons designated as such by a special legal regulation.
9
Of key importance is thus the interpretation of the term “directly affected ownership rights”. In this respect, it must be borne in mind that, in a specific case, the administrative authority must always assess the given circumstances consisting in the nature of the structure and its impact on the surroundings and determine the circle of parties to the proceedings ad hoc
. The jurisprudence (Malý, S. Nový stavební zákon s komentářem (New Building Act with commentary). Prague: Aspi, 2007, p. 113) then states in this respect that “… anyone may have the status of a neighbour in proceedings pursuant to the Building Act, even a very distant neighbour as the owner of a very distant plot of land or structure”. It is also a common ground that “neighbouring real estate may also be directly affected if it is affected by the intensity of transport at the place of the structure in view of its purpose (e.g. a major warehouse that will be supplied every day by incoming and departing trucks moving in the direct vicinity of the surrounding structures and land, etc.)”. 
10
Neighbouring real estate will also surely be directly affected in those cases where it is affected by shade, noise, dust, odour, smell, smoke, vibrations and light, as well as, e.g., by increased intensity of transport at the place of the structure in view of its purpose
. 

11
Furthermore, it must be taken into consideration that everyone is entitled to submit his comments on a project to the competent authority in several phases of the process of environmental impact assessment
 (hereinafter the “EIA process”). Provision of adequate information to the public concerned for the purposes of their participation in administrative (and court) proceedings is ensured in the Czech Republic particularly through the web presentation of the Ministry of the Environment
, the EIA Information System
, as well as the SEA
 and IPPC
 Information Systems, and the Integrated Pollution Register (IPR)
, and also by means of support for awareness raising conferences dealing with implementation of the Aarhus Convention (e.g. the conference organised with the support of the Ministry of the Environment in April 2009 in Brno) or support for NGOs providing the given type of information
. The actual information on a specific project being assessed is available to the general public in the aforementioned electronic EIA Information System. In conclusion of the EIA process, the competent authority issues a statement on environmental impact assessment of a project, which is based, inter alia, on comments submitted during the process by members of the public concerned.
12
Indeed, the essential objective of participation of the public in decision-making in environmental matters lies precisely in influencing the decision-making procedure with a view to achieve a sounder approach to the environment and thus with a view to limit the potential unfavourable environmental impact of the proposed activities, i.e. in providing relevant arguments to the affected authorities during the decision-making process, while referring to the potential unfavourable environmental impact of the contemplated project and, if appropriate, to variant solutions that could provide for limitation of such an impact. As shown by practical experience, the public plays an irreplaceable role in the process of impact assessment, precisely by means of active commenting on the presented projects from the viewpoint of their potential environmental impact. In other words, the sense of public participation in decision-making in environmental matters is to advise the decision-making public authorities in due time of the possible environmental risks (e.g. those that have not yet been taken into consideration by the given authority) and allow them to take the assessment of these risks in consideration in the resulting decision. Indeed, it follows from the logic of the matter that public participation is not the objective as such, but rather one of the means of effective protection of the environment. 
13
Moreover, the communicant’s criticism follows from an incorrect premise that only “fully-fledged” procedural involvement (in the sense of Section 27 of the Code of Administrative Procedure) with the widest possible use of remedies, including appeal, which have traditionally been granted to the parties to proceedings, can guarantee that the public concerned will be able to exercise their rights set out in Art. 6 of the Convention. 
14
However, this is not so.
15
Within the ongoing preparation of the draft amendment to the Building Act and the related regulations, it is anticipated that in the future the general public will be able to participate in these proceedings (pursuant to the Building Act), not as a party to the proceedings, but rather by means of a (participative) form of involvement, which requires, in conformity with the Convention, that the public be provided with the relevant information, allowed to participate in the initial stage of decision-making, provided with the possibility of submitting comments, while ensuring that they are taken into account  in the decision-making, and provided with information on the result of the decision-making process. At the same time, the public concerned must be guaranteed access to court review of such a decision. This procedure was chosen as fully conforming to the provisions of the Convention, which do not require that the public concerned be provided with the status of a party to the proceedings in the sense of the Czech laws.

16
Further, the communicant alleges non-conformity of the Czech laws with Art. 9 (2) of the Convention.

17
The right to judicial protection serves to ensure that, in cases where the right of the public to participate has been impaired in any way, including a situation where the decision-making administrative authority has not adequately dealt with the comments submitted by the general public, the public concerned is able to achieve review of the procedure of the administrative authority (in terms of alleged unlawfulness under both procedural and substantive law) before an impartial court of law.

18
As regards access to justice by members of the public concerned in the sense of Art. 9 (2) of the Convention, the Czech Republic would like to refer to Section 65 of Act No. 150/2002 Coll., the Code of Administrative Justice, as amended
. It follows from the cited Section that the right of individuals (natural persons) to contest an administrative decision before a court of law is not conditional on their previous participation (in the process of environmental impact assessment or the subsequent administrative proceedings). A lawsuit may be brought by everyone who claims that his rights have been impaired by a decision of an administrative authority
. The concept of locus standi (i.e. entitlement to sue) within administrative justice in the Czech Republic is based on the need to prove infringement on a plaintiff’s right. The explanatory memorandum on the Code of Administrative Justice emphasises that “… it abolishes the relationship between locus standi and participation in the proceedings from which the contested decisions ensues, and it is therefore irrelevant whether or not the plaintiff was a party to the administrative proceedings…“. It follows from the case-law
 that locus standi pursuant to Section 65 of the Code of Administrative Justice must be afforded in all cases where the legal sphere of the plaintiff has been affected …, i.e. where a unilateral act of an administrative authority pertaining to a specific case and specific addressees has affected his legal sphere in a binding and authoritative manner. It is therefore not decisive whether the act of the administrative authority has established, changed, cancelled or determined in a binding manner the rights and duties of the plaintiff, but rather whether – according to the plaintiff’s allegation in the action – it has had an unfavourable effect on his legal sphere.

19
Individual natural persons (members of the public concerned) whose rights have been impaired by a decision rendered by an administrative authority may claim the protection of their substantive and procedural rights, including the right to a favourable environment.

20
In consideration of the above, the Czech Republic is absolutely convinced that the national laws governing the proceedings on rendering a decision pursuant to the Building Act are not at variance with Art. 6 (3) and Art. 6 (8) of the Convention.
21
Similarly, in the opinion of the Czech Republic, the allegations of the communicant concerning non-conformity of the Czech legislation with Art. 9 (2) of the Convention must be rejected.
3.2.  Limited scope of judicial review in respect of actions lodged by NGOs
(objection of the communicant set out in par. 32 to 40)

22
First, it is necessary to refer to the principle mentioned in par. 5 above, i.e. inadmissibility of interventions by the executive branch in the activities of the judicial branch. 

23
It is nevertheless appropriate to raise the question whether the Czech laws provide the public concerned with the possibility of contesting decisions, acts or inactivity in terms of their substantive and procedural lawfulness.

24
The answer to that question is affirmative.


25
Primarily, it is necessary to distinguish the question of the scope of judicial review from the question of locus standi. The latter, as regards the access of individual natural persons to justice, has already been dealt with in several paragraphs above (cf. par. 18 and 19 of this Statement). NGOs (civic associations and beneficiary societies that are concerned with protection of the environment, public health or cultural monuments) are granted locus standi by Section 23 (10) of Act No. 100/2001 Coll., on environmental impact assessment and amending some laws, as amended (hereinafter the “EIA Act”) under the precondition that they have submitted written comments on the documentation or expert report within the deadlines stipulated by the Act. NGOs also infer their locus standi from their previous participation in the authorisation (administrative) proceedings as such. Their participation in the proceedings is ensured through above-cited (in par. 7 of this Statement) Section 27 (3) of the Code of Administrative Procedure, in conjunction, e.g., with Section 70 of the Nature Conservation and Landscape Protection Act.

26
It follows from these facts that not every natural person has locus standi to lodge an administrative action, but rather this right belongs only to a person who claims that his rights have been impaired by a decision rendered by an administrative authority; similarly, not every (environmental) NGO has locus standi, but rather this entitlement is incurred only by an organisation that has lodged written comments on the documentation or expert report within the deadlines stipulated by Act No. 100/2001 Coll. or was a party to the previous authorisation procedure.
27
It should be added that the courts in the Czech Republic usually have no problem accepting broad interpretation of locus standi and also do not hesitate to directly apply the provisions of the legal regulations of the European Union, if appropriate
.

28
In contrast, where there exists locus standi to lodge an administrative action, review of the contested administrative decision is, in principle, unlimited. Pursuant to Section 75 (2) of the Code of Administrative Justice, the administrative court shall “review the contested operative parts of the decision within the scope of the pleas”. It follows from the above that, within the limits applicable to the plaintiff, it is possible to contest both substantive and procedural lawfulness of an administrative decision.

29
As regards non-governmental organisations (civic associations and beneficiary societies that are concerned with protection of the environment, public health or cultural monuments), which are afforded a certain privileged position, it must be added that these organisations have special locus standi to protect public interest in the sense of Section 66 (3) of the Code of Administrative Justice, according to which “an action may also be lodged by a person authorised to do so by a special law”. This special law may be, e.g., Act No. 100/2001 Coll., as amended by Act No. 436/2009 Coll., specifically Section 23 (10), according to which NGOs may claim that a subsequent decision rendered in proceedings pursuant to special regulations be cancelled on the grounds of (any) violation of this Act (Act No. 100/2001 Coll.).

30
The Czech laws thus provide the public (having locus standi to lodge an administrative action) with the possibility of contesting decisions, acts or inactivity in terms of their substantive and procedural lawfulness.

3.3.  Inability to achieve review of omissions of an administrative authority

(objection of the communicant set out in par. 41 to 45)

31
As also follows from the communicant’s petition, the legislation deals with this issue, as Section 80 (2) of the Code of Administrative Procedure stipulates that “measures aimed against inactivity shall be taken by the superior administrative authority also in the event that the competent administrative authority fails to commence proceedings within the deadline of 30 days of the date when it learnt of facts substantiating the commencement of proceedings ex officio” and, subsequently, pursuant to Section 79 of the Code of Administrative Justice, “everyone who has used to no effect all the remedies that the procedural regulation applicable to proceedings before an administrative authority stipulates for his protection against inactivity of an administrative authority, may claim through an action that a court impose on the administrative authority the duty to render a decision in rem or issue a certificate”.

32
Inadmissibility of influencing judicial interpretation by the executive branch has already been discussed in par. 5 above.

3.4.  Exclusion of certain acts and omissions of administrative authorities from court review

(objection of the communicant set out in par. 48 to 53)

33
The communicant relies in his criticism on a construction according to which there exist certain authorisation proceedings that are not open to the public. Given the fact that members of the public concerned cannot become parties to these proceedings, the communicant considers that certain acts of administrative authorities are excluded from court review.

34
The Czech Republic provides the following explanation in respect of this allegation.

35
In the first place, it is necessary to reject the assumption that the only solution conforming to the Convention is a solution allowing for participation of the public concerned (and subsequent court review) in all individual administrative proceedings that confer certain rights on the investor. That is not so. 

36
Indeed, it must be borne in mind that, under the conditions of the Czech legislation, individual “partial” permits are usually issued first (e.g. a decision on consent pursuant to Section 12 and Section 44 of the Nature Conservation and Landscape Protection Act) and these are later followed by other decisions (typically, a planning permit and building permit pursuant to the Building Act, which are the most important decisions in respect of a majority of projects falling under Art. 6 of the Convention). Recent case-law then tends to construe the EIA Act in that the EIA statement constitutes a compulsory basis for decision-making of administrative authorities already in these individual proceedings on rendering other decisions – “underlying decisions” in relation to the planning permit and building permit – such as a permit issued by an air protection authority for the construction of air pollution sources (Section 17 (1) (c) of Act No. 86/2002 Coll., on protection of the air) or consent to the operation of a waste management facility (Section 14 (1) of Act No. 185/2001 Coll., on wastes). The same also applies in relation to underlying acts that are issued in the form of binding opinions pursuant to Section 149 of the Code of Administrative Procedure. According to the current court interpretation, the general public is thus able, already in this phase, to become acquainted with the relevant information and provide its comments on the contemplated project. The EIA process is completed by issuing a statement, which includes a response to the comments submitted by the public during the EIA process. The statement is a necessary basis for further decision-making on authorisation of the project. 
37
Furthermore, certain other administrative proceedings are pursued for the purposes of implementation of the project; as correctly stated by the communicant, participation of persons other than the applicant is explicitly excluded in these proceedings. However, the thus-limited scope of the parties, which in its consequence prevents other entities from contesting the decision in courts, is not contrary to the objectives set out by the Convention. Indeed, the nature of the proceedings in question is such that, in themselves, they do not provide authorisation to implement the project. Along with these proceedings, the investor must undergo other proceedings and only the latter result in the “principal” decisions that allow the investor to perform the project. Administrative proceedings on rendering these most important decisions (typically according to the Building Act) are fully open to the public concerned as described in par. 7 to 10 of this Statement, and here the members of the public concerned can also defend the interests of the environment. Subsequently, a person who claims that his rights have been impaired by such a decision of the administrative authority may claim that the decision be cancelled
. Where such a binding basis for the reviewed decision consisted in some other act of the administrative authority, the court shall also review the lawfulness of such an act at request of the plaintiff
.
38
It can thus be concluded that the concept embodied in the laws of the Czech Republic, where a series of administrative proceedings must be undertaken with a view to authorise various projects and where the most important proceedings (especially those pursuant to the Building Act and Environmental Impact Assessment Act) that allow for implementation of a project are fully open to the public concerned, is in full conformity with the attributes following from the Convention (particularly Art. 6 and 9). 
3.5.  Limited access to judicial review of land use plans

(objection of the communicant set out in par. 54 to 59)

39
A land use plan is issued by means of a general measure (i.e. measure of a general nature) (Section 43 (4) of the Building Act). A general measure was introduced to the legislation of the Czech Republic by Act No. 500/2004 Coll., the Code of Administrative Procedure. It can be characterised as a measure that is neither a legal regulation nor a decision. It is thus an administrative act with a specifically designated subject and generally delimited scope of addressees. The jurisdiction to hold proceedings on cancellation of a general measure or its part (Sections 101a to 101d of the Code of Administrative Justice) belongs to the Supreme Administrative Court, which assesses, within its decision-making, the conformity of the general measure with the law and also whether the authority that issued the measure proceeded within the limits of its competence and powers and whether the general measure was issued in a manner stipulated by law.

40
The actual compilation of a land use plan (by means of a general measure) is a highly complex and often also a prolonged process, which follows a specific procedure prescribed by law and must comply with a number of set requirements. The contemplated arrangement of the relationships in the municipality is also discussed with the public, which may modify the arrangement by means of its objections and comments.

41
Indeed, there is no doubt that a land use plan issued pursuant to the Building Act in the form of a general measure is capable, in its nature, of impairing the ownership rights of the affected entities, and also other rights, as the case may be
.

42
In assessment of the locus standi in respect of review of acts issued in the form of general measures, the administrative courts again follow the concept of impairment of a right. In conformity with this concept (pursuant to Section 101a (1) of the Code of Administrative Justice), “an application for cancelation of a general measure or its part may be lodged by a person who claims that his rights have been impaired by the general measure issued by an administrative authority”.

43
It then follows from the above that cancelation of a land use plan by the court cannot be claimed by anyone, but rather only by those who claim that their rights have been impaired by this act. This limitation of access to review of a general measure, where judicial protection is granted only to those persons whose legal sphere can actually be affected by the given form of regulation based on logic of the matter, is appropriate in the opinion of the Czech Republic. 

44
The communicant himself referred to the resolution of the extended chamber of the Supreme Administrative Court of 21 July 2009, Ref. No. 1 Ao 1/2009 – 120, where it is quite appropriately stated that, in principle, only a person that has a direct and unmediated relationship to a certain part of the territory that is covered by the land use plan may be an applicant in proceedings on cancelation of the land use plan or its part. Another part of the mentioned ruling can be deemed to be a guideline for further decision-making of the courts
, where it is stated in par. 38: “Finally, in view of the obligations following for the Czech Republic from international law and European Community law, it cannot be a priori ruled out that locus standi to lodge an application pursuant to Section 101a et seq. of the Code of Administrative Justice could also be afforded to members of the ‘public concerned’ within the meaning of Art. 9 (2) and (3) of the Aarhus Convention”. This further supports the assumption set out in par. 27 of this Statement as regards the tendency of Czech courts to construe locus standi extensively, including potential direct application of legal regulations of the European Union.

45
Indeed, in a recent ruling
 where the contested general measure consisted in the visitor rules of the Šumava National Park, the Supreme Administrative Court conferred on the applicant – an NGO – the right to lodge an application for initiation of proceedings and discussed the application in rem on the basis of this right.

46
In the light of the above considerations, it can be inferred that the Czech Republic does not contravene Art. 9 (3) of the Convention in respect of access to judicial review of land use plans.
3.6.  Restrictive conditions for granting injunctive relief – ineffective judicial protection

(objection of the communicant set out in par. 61 to 72)

47
For purposes of clarifying this aspect, it must first be noted that Ar. 9 (4) of the Aarhus Convention was incorporated by Directive 2003/35/EC in Directives 85/337/EEC (Art. 10a) and 96/61/EC (Art. 15a) with certain derogations.

48
Article 9 (4) of the Aarhus Convention stipulates: „In addition and without prejudice to paragraph 1 above, the procedures referred to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies, including injunctive relief as appropriate, and be fair, equitable, timely and not prohibitively expensive.“ 

49
Art. 10a of Directive 85/337/EEC, as well as Art. 15a of Directive 96/61/EC, merely states as follows: “Any such procedure shall be fair, equitable, timely and not prohibitively expensive.”
50
It follows from the above that the passage concerning injunctive relief was not adopted by the EU secondary regulations (similar to paragraph 3 of Article 9 of the Aarhus Convention
).

51
Indeed, it clearly follows from the provisions of the Aarhus Convention, to which the European Union is a party
, more specifically from the wording of the relevant provision cited above (particularly the words “as appropriate”), that the parties to the Convention are provided with discretion as to the form
 and conditions of granting injunctive relief
.

52
The aforementioned discretion is limited only by the purpose (result) of the provision in question.

53
Indeed, in respect of the cited passage of Art. 9 (4) of the Aarhus Convention, the 2000 Aarhus Convention Implementation Guide (Aarhus Convention: An Implementation Guide) states the following (p. 132): „The ultimate objective of any administrative or judicial review process is to obtain a remedy for a transgression of law. Under paragraph 4, Parties must ensure that the review bodies provide “adequate and effective” remedies. These remedies are to include injunctive relief when appropriate. When irreversible damage from a violation has already occurred, a remedy often takes the form of monetary compensation. When initial or additional damage may still happen and the violation is continuing, or where prior damage can be reversed or mitigated, courts and administrative review bodies also may issue an order to stop or to undertake certain action. This order is called an “injunction” and the remedy achieved by it is called “injunctive relief”. In practice, use of injunctive relief can be critical in an environmental case, since environmental disputes often involve future, proposed activities, or ongoing activities that present imminent threats to human health and the environment. In many cases the resulting damage to health or the environment would be irreversible. Compensation in such cases is often inadequate.“

54
In other words, the form of injunctive relief and the conditions of its granting must be such so that the injunctive relief allows for preventing irreversible damage to the environment. Indeed, otherwise the possibility of judicial protection envisaged in Art. 10a of Directive 85/337/EEC, and in Art. 15a of Directive 96/61/EC, would be deprived of its sense (i.e. while the public concerned would be able to formally claim the protection of the rights following from Directive 85/337/EEC and Directive 96/61/EC, respectively, in the event that irreversible changes would be made in the meantime in the affected environment, the potential success of the plaintiff would be a Pyrrhic victory, of merely academic importance). 

55
On the other hand, it follows from the above that neither the Aarhus Convention nor Directive 85/337/EEC, as well as Directive 96/61/EC, requires that injunctive relief be granted automatically in case of any action lodged by the public concerned, or in the scope required by the public. It always must be examined, as stated above, whether the implementation of the project in question would, in view of permits that have already been issued, result in an irreversible interference with the environment, which would render the judicial review a merely formal (blunt) instrument. 

56
Several legal instruments can be found in the legislation of the Czech Republic that aim precisely at putting the aforementioned attribute of judicial protection into effect.


57
The Code of Administrative Justice provides for two types of injunctive relief: suspensory effect and preliminary injunction.

58
The suspensory effect of an action provides a possibility of suspending the legal force and enforceability of the contested decision through a timely action.

59
The conditions for granting suspensory effect are stipulated in Section 73 (2) of the Code of Administrative Justice, according to which “on the basis of an application submitted by the plaintiff and after having received the defendant’s statement, the court shall issue a resolution on granting suspensory effect to the action if enforcement or other legal consequences of a decision would cause the plaintiff irreparable harm, provided that the granting of the suspensory effect does not inappropriately affect rights acquired by third parties and that this is not at variance with public interest”. In Section 73 (1), the Code of Administrative Justice stipulates that “… the lodging of an action does not have suspensory effect unless this Act or a special legal regulation stipulates otherwise”. In cases concerning environmental protection, there could be particularly a risk of irreparable harm incurred in relation to the consequences of the decision contested by the action. A decision on granting suspensory effect is made by the court.

60
Preliminary injunction is governed by Section 38 of the Code of Administrative Justice. According to this provision, the plaintiff may lodge, together with the action, also an application for a preliminary injunction with the aim to achieve that the court imposes on the parties the duty to perform something, to refrain from something or to tolerate something.

61
Act No. 100/2001 Coll. excludes suspensory effect of an action (Section 23 (10) in fine). This approach, i.e. exclusion of suspensory effect of an action, was chosen precisely in view of the existence of preliminary injunction in the sense of Section 38 of the Code of Administrative Justice. 

62
However, the relationship between suspensory effect and preliminary injunction is mutually exclusive: where suspensory effect can be granted to an action or where an action has suspensory effect on the basis of law, a preliminary injunction cannot apply.

63
Therefore, by expressly excluding suspensory effect in respect of an action aimed at the course or results of the EIA procedure, the national legislature thus intended to clearly prefer the use of preliminary injunction. Indeed, in respect of its construction, this instrument is much more suitable for assessment of lawfulness of the EIA process than the instrument of suspensory effect.

64
Indeed, in case of suspensory effect, the effects of the contested legal acts are automatically excluded as a whole, without it being possible to limit this in any way. In contrast, in case of a preliminary injunction, the judge enjoys much greater flexibility, i.e. he may decide not only on partial suspension of the effects of the contested act, but may also adopt a range of other measures to ensure that the requirements following from the subsequent judgment can actually be implemented.

65
In respect of the judicial process related to the EIA procedure, the aforementioned aspects will be reflected particularly in the fact that, after having considered all the circumstances of the case at hand, the judge will adopt measures that will ensure, in the event that shortcomings in the EIA procedure are later ascertained, that the project having unfavourable environmental impact is not implemented, or is implemented in a form that does not unfavourably affect the environment. 

66
In contrast, this will allow for implementation of those parts of the project where it is clear that they are not affected by the lawsuit (even though they are part of the contested act) or that they will not affect the future implementation of the requirements following from the subsequent judgment. In this relation, it must be borne in mind that projects such as large linear structures are usually included in a single act that may be contested in the sense of Art. 10a of the Directive (planning permit), where only a minor part of the project that is severable from the remaining part may appear to be problematic in terms of the interests of the environment (typically, e.g., a problem-free by-pass around an agglomeration and the related problematic variants of an expressway; or a lawsuit contesting the EIA process in respect of an inadequate number of overpasses or underpasses for animals in case of a linear structure, without the structure as such, or assessment related to it, being subject to the lawsuit – in that case, it would not be purposeful not to continue implementing the affected construction only on the grounds that it is the subject of a contested act provided that implementation of the affected construction is possible without it preventing future construction of a greater number of overpasses or underpasses for animals on the basis of the ensuing judgment). This approach is in full conformity with the aim pursued by Directive 85/337/EEC.

67
It follows from the above that, also in respect of the case-law of administrative courts
, the requirements of Art. 9 (4) of the Convention are adequately reflected in the Czech legislation. 

3.7. EIA screening decisions and statements (final opinions) are excluded from direct court review

(objection of the communicant set out in par. 73 to 82)

68
Here it is appropriate to yet again clarify the relationship of the EIA process to administrative proceedings on permitting a project under the conditions of the Czech Republic.

69
In accordance with the option set out in Art. 2 (2) of Council Directive 85/337/EEC on the assessment of the effects of certain public and private projects on the environment, as amended (hereinafter the “EIA Directive”), the Czech legislation stipulates a concept according to which proceedings on issuing consent to a project and the EIA process are not integrated. EIA is a separate process that aims primarily to obtain an objective professional basis for rendering a decision. For the EIA process to be able to fulfil this function, it must inherently include the right to public participation (including civic associations). 

70
The procedure in environmental impact assessment is regulated by the Environmental Impact Assessment Act. Its relationship to the authorisation procedure (e.g. planning or building proceedings) can be perceived particularly in the fact that the statement (as a result of the EIA process) is a necessary basis for decisions rendered in the subsequent (authorisation) proceedings under the conditions set out in Section 10 (4) of the Act. Furthermore, the entities listed in the Act have the right to participate in these subsequent proceedings as parties subject to fulfilment of the set preconditions.

71
An EIA statement is a professional basis for rendering the subsequent decisions and is subject to court review only within the final decision for which it forms a basis (cf., e.g., judgment of the Supreme Administrative Court File No. 1 As 39/2006 – 55, www.nssoud.cz). This procedure is logical as the (EIA) statement as a professional basis for further decision-making by the competent authorities is issued in the form of an administrative decision. Pursuant to the Code of Administrative Justice, an action thus may be lodged only to contest the subsequent decision that is an administrative decision. Indeed, the aim of administrative justice is to protect public rights. Review of acts of administrative authorities is therefore allowed only at a stage when such acts are capable of interfering with the legal sphere of natural and legal persons. An EIA statement in itself (as a professional basis) cannot constitute such an interference.

72
The conclusions inferred in the preceding paragraph in respect of the EIA statement apply the more so to individual outputs of the EIA process – the conclusions of the screening procedure. 

73
It follows from the above that the Czech legal regulations allow for fulfilment of the requirements of Art. 9 (4) of the Convention in relation to review of EIA statements and conclusions of the screening procedures at a satisfactory level.
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� Cf., e.g., Award of the Constitutional Court File No. Pl. ÚS 7/02 of 18 June 2002 (N 7826 SbNU 273; 349/2002 Coll.): “In this respect, it should be reiterated that the task of the judicial branch is to protect the rights of citizens on the basis of judicial independence as a precondition for the proper exercise of justice, also against arbitrary or unauthorised infringements by the State, i.e. including the executive branch. The possibility of influencing the character of this protection, even if in a manner that is apparently expressed as a requirement for proper provision for the professional qualifications of judges, could, in contrast, result in restriction of the thus-conceived independence under the state established by the laws”.


� As expressed in Art. 81 and 82 of the Convention and Art. 36 of the Charter.


� Not relevant in English – trans..


� Cf., e.g., Award of the Constitutional Court File No. Pl. ÚS 19/99 of 22 March 2000 (No. 96/2000 Coll.).


� Similarly also the judgment of the Supreme Administrative Court of 19 June 2009, Ref. No. 5 As 67/2008 – 111, www.nssoud.cz.


� The scope of projects assessed within the framework of the process of environmental impact assessment (EIA) pursuant to Act No. 100/2001 Coll., generally corresponds to the projects listed in Annex No. I of the Aarhus Convention. The output of the EIA process is a statement on environmental impact assessment of implementation of a project (EIA statement), which is a necessary underlying document for the subsequent administrative proceedings (typically, proceedings pursuant to the Building Act). The administrative authority that renders the subsequent decision always takes the contents of the statement into consideration. If the statement sets out any specific requirements concerning environmental protection, it shall incorporate them in its decision; otherwise, it shall state the reasons why it failed to do so or did so only partly.


� See particularly the following web pages: � HYPERLINK "http://www.mzp.cz/cz/poskytovani_informaci" ��http://www.mzp.cz/cz/poskytovani_informaci�; www.ucastverejnosti.cz


� http://www.mzp.cz/eia


� http://eia.cenia.cz/sea/koncepce/prehled.php.


� http://www.mzp.cz/ippc.


� http://www.irz.cz/.


� Cf., e.g., support for civic associations concerned with failures to apply the requirements following from the Aarhus Convention and Directive 2003/35/EC in practice: � HYPERLINK "http://www.mzp.cz/cz/odkazy_k_aarhuske_umluve" ��http://www.mzp.cz/cz/odkazy_k_aarhuske_umluve�. 


� The Code of Administrative Justice – the basic legal regulation governing the functioning of administrative justice in the Czech Republic – stipulates in its Section 65: “Everyone who claims that his rights have been impaired either directly or as a consequence of infringement on his rights in the preceding procedure by an act of an administrative authority whereby his rights or duties are established, changed, cancelled or determined with a binding effect (hereinafter a ‘decision’) may lodge an action to claim that such a decision be cancelled or declared null and void, unless this Act or a special law stipulates otherwise”.


� The Aarhus Convention requires that access to justice be ensured for members of the public concerned who have a sufficient interest or where the impairment of the right maintains. The given provision of the Convention thus provides the national legislature of the parties with certain discretion in the definition of terms “sufficient interest” and “impairment of a right”.


� Ruling of the Supreme Administrative Court Ref. No.: 6 A 25/2002 – 42 of 23 March 2005, Coll. of the SAC volume 8, 2006, p. 677, No. 906/2006.


� Cf. the judgment of the Supreme Administrative Court of 13 October 2010, Ref. No. 6 Ao 5/2010 – 43, www.nssoud.cz.


� The second sentence of the cited provision is also important in respect of environmental impact assessment: “Where some other act of an administrative authority [typically the EIA statement pursuant to Act No. 100/2001 Coll.] has constituted a binding basis for the decision being reviewed, the court shall also review its lawfulness on the basis of a plea”.


� Section 65 (1) of the Code of Administrative Justice.


� Pursuant to Section 75 (2) of the Code of Administrative Justice, “The court shall review the contested operative parts of the decision within the scope of the pleas. Where some other act of an administrative authority has constituted a binding basis for the decision being reviewed, the court shall also review its lawfulness on the basis of a plea, unless it is itself bound by it and unless this Act enables the plaintiff to contest such an act through a separate action in administrative justice“.


� Cf. Award of the Constitutional Court File No. III ÚS 456/09 of 21 January 2010.


� In respect of the temporal effects of a ruling of an extended chamber, cf., e.g., the judgment of the Supreme Administrative Court of 21 October 2008, Ref. No. 8 As 47/2005 – 86, www.nssoud.cz: “Established case-law of the supreme courts constitutes, in its material dimension, a legal rule. A change or further specification of this case-law can be deemed, in the functional sense, as amendment to a legal regulation with temporal effects that are traditionally associated with modification of a legal regulation”.


� Judgment of the Supreme Administrative Court of 13 October 2010, Ref. No. 6 Ao 5/2010 – 43, www.nssoud.cz.


� Cf. Opinion of Attorney General Sharpston of 15 July 2010 in C-240/09, Lesoochranárske zoskupenie, particularly par. 75 et seq.


� The Aarhus Convention was approved on behalf of the Community by Council Decision 2005/370/EC of 17 February 2005.


� Several possible forms could be conceived in the context of the Czech legislation: deferred effect of an action, deferred enforceability of contested act or a preliminary injunction.


� As regards the conditions, cf. the example set out on p. 133 of the 2000 Aarhus Convention Implementation Guide.


� Cf. particularly the judgment of the Supreme Administrative Court of 29 August 2007, Ref. No. 1 As 13/2007-63), which unambiguously requires the satisfaction of applications for granting suspensory effect to actions lodged by members of the public concerned with the meaning of the Aarhus Convention and the EIA Directive, so that the afforded court protection is timely and fair.





